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VINDICA 


Magiſtracy and Government of Ex c1anD 


OR, "0 ney 
4 Tuſtification of the Engliſh Method of Proceedings againſt Crimi. 
nals, by way of Anſwer to the Defence of the late Lord Ruffel's 


N the preſent Age, whien the variety and 
multiplicity of 'new Prints is ' fach, that 
| the money and titrie required for their 
purcliaſe'and perufal; is more than an or- 


+ dinary Gentleman can reaſonably allow ; 


it may defervedly be thought a nufance to the 
publick'ts have their thunibers increaſed,” efpe- 


yu ally fince the complaint of the Hs Au- 
thor of: the Trimmers Character, that for this 


very cauſe he could almoſt have wiſhed: himſelf 


tinable ts read ; but yet the fupport of Magt- 

{tracy and Government is a noble Theme, fo 

nſeful to the publick, and ſo generally agreeable 

to'the huttior 'of Marikind, that the meer Subs. 

ject wilt (T preſumie) be an excuſe for this 
lieation, if any thing can be fo. 

At this titre of day none wotld have thonght 
that a teceffify ſhould happen "of ' writing op- 
on fuch a Topick, when every Eng” Prote- 
ſtant was eritertaining himſelf with the pleaſing 
profpect of impartial, due atid mdifferent Adrm- 
" niſteations, when pony was becoming attit- 

able and" cafie to the People, whe the Peopte 
were ihclitning to #' Zeal ad! affeCtion' for the 
honor -of Magiſtrates ;/ in ſhort, when the Law 
was recovering its clouded Credit : 'in this Con- 
juncture none expected fo fee all the Pillars 
and Poſts in the Town dawbed with plenti- 
fat Title Pages (like fo many. Hiftriomaftrix's 
of Will.  Prjymr's) direfting their Spectateys 
to. Books of Obloquy and Reproach, not only 
on the  Petſoris and Opinions, bat theAutho- 
rity of Jndpes 3 when neither of the three 
are corrigible, or fo nmich- as cenfurablg, any 


otherwiſe than in'and by 7'Partament 7 much 
lefs was it expected; that 'Gentlenieh of the 
Long 'Robe wonld appear it Prinit for to tidi- 
cule their own, Profeſſion, and expoſe our Law 
even to the ſcorn of Den. Tt would not 
have been ſo very firafge to have ſeen a Doftor 
of the Cortinions Joris. 52 fng his Wit and Rail- 
lery oh the Common Law Proceedings, when he 
ſaw his deareft Diana, T mean, his Excotn- 
municition-Proceſs | in 'danget. of *. b&omi "g 
ufcleſs; and a' fair occafion giveti him for ſuch 
an Effay from the progy® of the People a- 

gainft Weſtminſter-Hall. | 
- But tiotie imagmed, that Satyrs and Inve- 
tives wpoti it TOE ſhould be-writ by 
Lawyers, who expect a further Benefit fron 
their Ptofefſion, by the” Grace and Favour of 
in the Government, which, if they happen to ac- 
quire,” accotding to their expectations, I would 
only rerietmber them, that mocking is catching 
the Proverb. | There was once upon a time a 
certain, Maſter” of Arts, who, whitft at Cam- 
bridge, did ridicule, and expoſe the Clergy of 
the EngliſÞ Chiirch, by writing the pretended 
anfes of their Contempt ;_ but the Templers 
ſaid, that he, whilſt at London, did give an 
occafion for a third Part to the ſame Tune, 
or at leaft, a new Edition of the Book with 
Additions by the Author himſelf, even of his 
own dufl — as proper for. the like uſe. In 
petty Corporations they who have moſt com. 
plained” of "others hardſhips have frequently 
outdone their Predecefſors, when once got inte 
their places. A whinuig complaining GO 
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doth often prove a peeviſh imperious Maſter ; 
and many 5c mn inns of Court,-the mot 
noifie; troubleſome -and mutinons Students and 
Barriſters make the ſtiffeſt and moſt magiſterial 
Benchers. I make no application, but: leaye 


' the Reader to do: what he pleaſeth. Better 


things are to be hoped-of all concerned in pub- 
lick Goxernment. 7 *. 24; IEEE 


"* Since the Preſs. ſeems open., and Lawyers 


Books are publiſhed without a Licenſe, ano- 


ther may ,affume the. ſame Liberty, with equal; 


vince is only tocorrect the miſreprefenta bong. of 
y. Au- 
thors of Age, Experience, Figure and Lzarning 
(1wilt = ſay Candor or Honeſty ) efpeciat 
fince bi» Kehoe private Meii, and having, vented 
their: own thoughts in Print, they remain no 
longer: theirs; but are equally. expoſed to the 
Conare or Applauſe of every Reader. Be- 
ſides, 'tis generally preſumed, that an Author 
expets a publick Animadverſion, or other- 
wile he would 'never have become ſuch.., He 
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Authofity, and with more reaſon, when j Pro- 


preſumes his 5 Sh m itrefragable, and then | 


anAnſwer does him no. miſchief ; and--if they 
are otherwiſe, he deſerves it..- And ſurely he 
ſands as liable to be corrected by others, as 0- 
thers were to be cenſured by him. , And it is 
more warrantable crfanly .to Write and Print 
for 'the 'Vindication-. of former , Proceedings, 
than it-can be either candid or gentile to arraign 
or expoſe them ; eſpecially -fince to do ſo, is 
and muſt needs be nuſchievous to paſt, preſent, 
and future Governments, as.Experience will 
unqueſtionably teach ns; but the other 1s, and 
will be. of ſervice to future Adminiftrations, 
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.the Benoh,-at 


gage ſo frequently in ſuch Conſults as he un- 
happily did: © Sotne blamed the Jury,” moſt cen- 
ſured the Witnefles, but very few arraigned et- 
ther Council or Court : and in truth, the fair- 


neſs and indiflerency of that Trial was ſuch, 


that his own Relations were pleaſed, and his 
Enemies- aggry_with thoſe that then ſate -ypon 
| Wchis -1t continued till: theprefent 
Revolution. : : 

Then the Memory of that unfortunate Gentle- 
man was revived by | the pablicatton of a De- 


fence of his Innocency; the Name ſubſcribed 


to: the Title Page is fo great, that .T ſhould be 


afraid to proceed, but that I am reſolved not to 


'be known; and therefore if any thing falls 
from my Pen indecent or diſreſpectful, he muſt 
"excuſe it-ab-apriyilege claimed by Arnthors, - eſpe- 
cially of Books that have no Name to them. 
_. To begin at' the ed ; 'for what purpoſe was 
that Pamphlet Printed ?-. | "a. 
It could not be for the-good of the Nation, as 
a means for conſumption of Paper ; for, as I 
have been told, that's a French Commodity.  * 
-It could not be for the Bookſellers,profit only, 
for a reaſon to be.gueſſed at. + 1 
It could not be for the ſake. of that Lotd's 
memory, or any of his ſurviving. Relatives; 
for no Man will think it a ſervice. to them, for to 
renew ; the . thoughts of - that unhappy acci- 
dent in ſo noble,” ancient and worthy a Family. 
In truth, the. whole Treatiſe is nothing - but. a 
Ponting to: the life the too deep concern of that 
anch on't ina weak as well as criminal Enter. 
priſe ;. for what. elſe doth Ggnifie the Expreſſion, 
pag. 4. that- being preſent at a Conſult of Frai- 
tors a ſecond time, or oftner; ,raiſes a ſtrong 


by maintaining the Reputation and Credit - of ſuſpicion, :that the. party who, does ſo; likes:it, 


Judiciary Proceedings. be 
” Ttis well known, that the'Lord Refſe/ being 
fo unfortunate as to. fall under” the -Accuſa- 
tion of Treaſon, was the moſt pitied of any un- 
der thoſe Circumſtances, by all who knew e1- 
ther his Family, or perſonal Character ; great 
expeRations were then had of- the iflue of that 
Trial, the event' gave great occaſion for Di- 
{courſe afterwards, and almoſt ever- fince.; the 
Printing: of his laſt Speech, with the ſeveral An- 
ſwers to. it, did much augment the talk. Tt 
cannot but be remembred how various and 
different the Sentiments of moſt were upon that 
Subje&t; the Debates concerning it generally 
concluded in a pity to his Perſon and Rela- 
tions, as a great Misfortune upon both, and 
in trath, upon the Nation, that a Gentleman 
of fuch- Qualifications ſhould be guilty of fo 
much Tnadvertency (to fay.no worſe) as to en- 


conſents to it, .and approves-it; or elſe he would 
have forborn after his having been once amongſt 
them. Ard many other ſuch Expreſſions there 
are with the like Refleftions; : as pag. 7. that 
Rumſey and Sheppard the two firſt Witneſſes, 
Sc. - raiſe a ftrong ſuſpicion upon. my Lord, 
end make it probable that he was. guilty. Andin 
the ſame page. the Author ſeems to agree him 
guilty of Miſprifion. And page 17. he re- 
publiſhes the Evidence of Rumſey, that there 
was a conſent, and this the Author agrees to be 
High Treafon ; but he then endeavours to mvali- 
date the Credibility of that Evidence, by ſhew- 
ing the wildneſs of his own memory.. Now 
how this could ſerve the Reputation of the De- 
ceaſed, or cure the Reſentmetit of his Relations, 
upon that account, I confeſs my ſelf utterly un- 
able to imagine. Nor can any Reader ſuppoſe 
the Title verified by the Book, v#. 4 Defence 
of 
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of Innocence , when there's not one word to be*© The Preface is.an Encomiuin upon the Author 
read of it but in the PFrontiſpiece. Surely himſelf, declaratory of his readineſs for publick 
there's no thanks due to the Author from that Services, and ſeems to be'calculated for a Cooler, 
Family, no more than was an extraordinary Fee or a- Defence againſt the Heats and Rigors of an 
due to that Lawyer who pleaded for a Defendant harſh-and oppretfiive Government, for an help to 
to this effe&t: My Client, I muſt confeſs s a ſuch as may poſſibly hereafter fall into: the like 
Wag, but not ſo grew a Wag as.the Council of danger and trouble: and to teach the peopie the 
the other ſide would repreſent him ; their proof fear and jealoufie of a poſlibility of ſuch: Oc- 
# very ſtrong, but not ſo ſtrong as they would Currences again, can never: be thought a publick 
boaſt it to be ; our Defence u but dark and weak,, Service. As to partof the Preface it is ſo dark, 
but not ſo weak, as they would argue it. So that that a flender underſtanding can never teach 


the Book could not be writ for a Service to that 
Family, unleſs a conceflion of Guilt can be cal- 
led a Vindication of Innocence. 

. It could-not. be for the ſake of the Govern- 
ment ; for-it can never be- deemed a- politick 
Service to rake into old Sores, when lenifyin 
and moderate methods are more adviſeable ; and- 
if every thing ſhould be republiſhed which hath 
prank 5: uſt to the, People, , few- would eſcape 
the laſh, the righteous themſelves would ſcarcely 
be faved, for abundance of ' them have tript et- 
ther in their pablick or private converſation,: and 
ſome inboth, and that notoriouſly too; :- I name: 
no Body. Beſides, the Government mult of ne- 
ceflity never allow. the Doctrines divulged-in-this 
Pamphlet, unleſs 'tis intended that-its being and 
continuance ſhall be as precarious as-a Benepla- 
cito Judgeſhip, and as dependant upon the Peo- 
ples humor. as that is upon. the King's: norcan 
any Government countenance and'encourage'the 
Arraignment of a conſiderable number of wealthy 
worthy Citizens, with the Printed Cenſure and 
Inſfinuation of their being a parcel of corrupt, 
ignorant, injudicious, diſhoneſt and partial Fel- 
lows, and this is done to the full, when faid, that 


” the contrary would have ſworn to.a not-guilty, 


or at leaft wiſe they ſhould; if the Author;had 
been there. But moſt of his Readers are of ano- 


ther opinion, notwithſtanding the ſecond Letter, 


age 7. * | 
, It IP not be for the ſake of popular Ap- 
plauſe ; for it's thought, that. the Treatiſe wall 
never deſerve or procure. it, eſpecially if you take 
it in pieces, and confider them. apart,. and-with 
ſober Reflections. So that no Man can tell what 
it was writ for. | 
When the Title of the Book, and Name of 
the Author was firſt publiſhed, Mankind was full 


the ſenſe of -it, I mean that long Paragraph, The 
Comet Ge. : $314f 4 HK PE IE Ob 
he firſt Letter begins with a ſeeming ſhew of 
a bold reſolution in; the Author to 'perform-the 
Duty- of a Friendly Council, maugre all the in- 
conveniences that might happen tothimſelf there- 
by. But it concludes with an extraosdinary cau- 
tion and: care'to prevent all danger, even toſuch 
a- degree: as\much diminiſhes the credit of - that 
1nvincible- and: heroick Reſolution/at- firſt boaſt 
ed of, And if his Courage had” been fo ſtrong, 
pe were not theſe Letters publiſhed formerly, 
and in times ,when in the Anthor's judgment 
there was more occaſion for: their uſe, than the 
preſent can poflibly afford. : «But rather it may be 
again asked: why are they Printed at all, the Ob- 
ſcrvations contained in them having been: Printed 
not above 5a9 timesalready; and perhaps with as' * 
much advantage. Was-it-a Secret to the World; 
that a variance. between the:Indictmentand the 
Evidence might be alledged on the general Ifſue 2 
Did no Man in Town know that Treaſon. and- 
the Miſprifion of it are different Crimes 2 Is the- 
diſtinction between them ſuch a_new-invention,. 
and ſo-yery uſeful, as to be ane: quivalent for the 
want of Council-in-capital Trials 2 as the Preface 
and Letter do infinuate,if they da any thing. Who! 
ever doubted, but that proofs of Treaſon'muſt 
not be by hearſay or argument only ? Was it 


ever a queſtion for this hundred years; but that. -- 


every Indictment of Treaſon muſt 'contalnian; 
overt-aCt 2 Or that leſs than' two Witneſſes. was + 
allowable for proof of that Crime ?' Or did any: -.. 
Man ever ſcruple but that K26/e's Statute-Book 
contains a true Copy _of the-13. Cat. 20cap-1: 
which requires Witneſſes credible 2 Now! it theſe” 
Queſtions muſt be anſwered in the Negative, 
how can the advice of theſe Lettersbe afliftant. 


with a pregnant expectation of ſome rare. ab- to a better Deter.ce, than was knownlong finca?: _ 
ftruſe, uncommon Learning, upen the Point, of, The Bock it ſelf ; begins withS$tatiegof | Tran! 

Treaſons, with which. the World was befare un-- ſubſtantiation 07 Bodies, -and Tranſngration'of: * 
acquainted: , No Man looked for a Preachment Souls, as-much to the purpoſe, as. the Parſon's* 

concerning the Body and Blood of our Saviour, Text was toi his Doctrine, who preached upon 
the Wor'd to come, and the Guards of Heaven, the certanty;of a day of. Judgment: from th: t 
as Topicks proper for an Animadverion upon Verſe in Geneſis, And Adam knew Eve, and 
that Trial, eſpecially from ſuch an Author, Butt ſas corcerved,, &c, But perhaps the, Au- 
there's nothing {range uncer the Sun, A 2 | thor 
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and to entice his Reader into a patient peruſal of 
what folows;'-and prejudice him -againit the 
Sheet be pretends -to-'anſwer. : He 1s very frank 
in filing at. Libetlous Pampblet; and: the. Au- 
. thor fame-rank: 'bigatted: Papiſt;z ; but to-what 
purpoſe no »Man-can dwine, unleſs it were to ex- 
paſe hym to the-rage of the Mobtle, but his Name 
was never Folted, and fo he is fafe'from that 
danger. ea 2A 
. The Aﬀertions are two, that there was neither 
Charge nor: Proof, that the Indictment and Evi- 
dence were both inſufficient. | . 
_L mai contels, ; that it would be a mighty Ad- 
ditiontg the Liberty'of 'the Subject; to have the: 
Law-eftabliſhed;: and! declared'to be what the late 
Judge doth.argue itis;/ for then there would be a 
freedom - for- Malecontents to endeavour - their 
own fatizfaftion by Conſpwacies and. Confults, 
and that; with impurity. But as the Law was; 
and alvays hath: beeh taken. to be, 'an Engliſh 
Subject batievery little color for his pretence-to 
ſuch;aprvilege as:that Doctrine gives. | 
The Indictment is; that at fuch 'a place and 
tune: he'd;d compaſs and' imagine not only to 
deprive the King of' his Government and Royal 
Stare; pune el. week him ta pm wo to 
Procure amjerable Slaughter the Kings 
 Subjets:; and: to: ſubvert the Coommmecee If 
Ebgland,” 42d toi raife a Rebellion apamſt the. 
Kings Then follows, That 0 Fullfil and'porfet 
cheſs Treafons and traiterouw Imaginations, he: 
together mith other Traitors did then and there 
wathi.ithem. traiteroufly- conſult, conſpire, con- 
clideawd: anree to raife a Rebellion, and to ſeiſe 
and-deftiroy Lhe Guards of che King's perſon, con- 
tra, &c; - Now whether 'thefe: lait acts be not a 
natmraband genuine Evidence of the former, let 
any-rational Man ju But 1 will particularly 
' prove}, that this: Indictment was. fufficient to 
warrant the Judgment which the Court gave, and 
upon a Verdict, that the accuſed 
gnilty. of that -Fact in the Indictment, and 
*.then anſwer the Objections ſtarted againlt it. 
+Firſt, "there's a ſyuMicient Treaſon- alledged. 
Andrfecondly, -here'sa ſufficient Overt-act ; both 
- theſe Til agree are neceflary, and if either were 
wanting, the Indictment was naught. Now it 
muſtbe-agreed to me, that the firit is clear and 
ain; forby the Law to compaſs or imagine the 
© death'of the King, Queen; or theireldelt Son, 
1s High n. It is true by the ſame Law 
ſame open act -of , which human Juſtice'can take 
a conufance is requiſite to be proved z the very 
wordsof the Statute do expretly require it ; and 
in truth it-is no more than whatmutt have been 
had-no-ſuch words been uſed ;/ for thoughts are 


* 
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_ "thay interidied-all that Gyſt-Page for a Flowriſh, ſecret, and can never” be arratonied, proved or” 


cenſured ary otherwiſe thin as they are diſcovered: 
by fome Overt-aGt; fo that that Clauſe requiring 
an appearance of the compaſſing and imagina- 
tion by fome Overatt or 'open' Deed, is no 
more than would have'been impliedly requiſite, 
had the Clauſe been'ontted. *Tis the imagina- 
tion and compafſing which is the Treaſon, that 
alone is the Crimen lefe Majeſtatis, which is 
prohibited and condemned ; the Overt-act is not 
the Treaſon, that's only a necefſary Circum- 
ftance, without' which no Covrt can ever take 
conufance'of- the other. And it is neceſſary to 
alledge ſonie (uch Deed, 2 neceſſitate ver, with- 
out reſpetto the words of that Statiite. Tinfilt 
the longer upon this, Hecaulſe it is uſed as an Ob- 
jection, that the* Clanſe of proveably atrtaznt 
by, &c.' 18 reftrictive,whereas it is not ſo : for it ts 
only to- make that firſt ſpecified Treaſon of Ima- 
gination and Compaſſing to be a thing intelli- 
gible andtriable; and further to prove this, it is 
conſiderable, that this Requiſite of the Overts 
at is of uſe and neceflity barely,” and only in 
the caſe of that which is Et mentioned, v7. 
Compaſſing ; for the other farts of Treaſon are 
Adts themſelves whereof notice gnay be had, as 
levying War, violating the Queens Bed, andthe 
like; and inan Indiftment you need anly alledge 
the- Facts themſelves; as that there was a 
levied, there was a carnal Knowledge had; an 
the like. And this fyrther appears from the very 
Pormr of Indiftments uſed ever fince- that Sta- 
tute ; for there never was an Indictment -( and 
if there were, it conld' never be. good) barely 
avetring at Overt-act without, an expreſs alle- 
gation of the Compaſſing. . ON 
Then'the matter 'reſults. oy into this Que-" 
ſ{tzon, whether the Fact here laid benaturally and! 
neceflarily decharatory of the Parties Imagination 
to deſtroy the King; for if fo, the Indi&tment 
is undoubtedly good; and it can never be called- 
a conſtructive Treaſon, or a thing deviſed by the. 
Judges Interpretation' of the Statate; for they- 
adjudge ho more Freafon, thanwhat the Statute: 
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declares, and that,is an imagination of the King's: 


Death, ; now whatſoever 1s ſipnificative of a. 
Mans intention or imagination, 1s a fufficient” 
Overt-deed to demonſtrate, that that Man had. 
ſuch intention or imagination ; and whatſoever 
1s expreffive or figniticative of a Maris intending, 
compafſing, or*1magining of the' King's Death, 
is a ſufficient Overt-act to. prove and make ſuch 
a Man a Traitor within this Law. .Now that a 
Conſult about, and an Agreement and Conclu- | 
fion actually to ſeiſe the King's Guards, and 
raiſe a Rebellion , are a natural and' genuine 
declaration, that the perſon who- did ſo conſult, 
agree, 


UM 
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agree, and conclude, did-compais and imagine 
the Death of the King, is ſurely plain enough; 
for a Rebellion, 1f ſucceſsful, can determine in 
nothing elfe but the King's Death, either Natural 
or Civil,. which is all one within-this Law';; now 


he that deſigns and intends thei neceflary : means the 


naturally conducing to [a particular-.end; that 
man may. certainly- be: ſaid to intend. and defi 
that end. Cauſa Cauſe et Canſa Cauſarti., If t 
Deed tend and conduce to the Execution of the 
Treaſon, that's a ſufficient overt Act ſays Coks 
3 Inſt. 12. and in/the fame Book, Fol. 6. he hath 
theſe Words, That he who" declareth by :gvere 
AZ to' depoſe the King, u aſuffectent 'vvert Att 
to. prove ' that he compaſſeth and mmagineth the 
Death of the King ; and ſo it 1s. to. impriſon the 
King, to get him into his Power ; and toimant- 
feſt the fame by fome overt ACt, this 1s alfo a 
ſufficient overt Act for the intent aforefaid. - 

In 3.Þ:f, p. 12. *tis held that'a Preparation 
by ſome overt Act to depoſe-the King, or take 


the Kivg by force and ſtrong hand; or to impri- 


ſon him-till he hath yielded to: certain'Demands, 


this: is a fuMicient overt Act to-prove the: com- 


and imagination of the Kings Death; 
for that this, upon the matter, is to make the 


King a Subjedt, and to defpoil bim of his Regal 


Rawleigh's Gaſs ;a Cofffivaty | Confult ,” 4H 


Agreemetit to promote ar} Inſurredtion and pro- | 


w _ ny af overt At, 1 Fact. 
and their- meetinig?confulting, and! agreting,, 
Was laid as art ins. A&; tit Afbvere L Heſete 
the thing took +6667! Dri Shory's Cafe,” Whith 
is mentioned by the L6tds Dyes and Coke, was tip 
more than # Practice 'and Perfunfion to protfiote 
an Infurre&tion and Invaſion, and the oyert Act 
that was alledged was the Writir'y of Letters fot 
that purpoſe ; which is no more infliiential  tg- 
wards it, nor ſo much, as nt contin 


conſulting and 6on(pirit, and at laft & 

and agrevinſ to rake in Tnſtyreicii Tie 
br om 
on! 


of 'Mr: Cole17idy was no other; for.w 

the Indictment Jaid, the 'Evidehce was only of 
Letters to the like effect {a$ fo this T t) with 
thoſe of Dr. $#5r 3; and that Cafe of Dr: S$rory 
was before the 13. E/iz. which made a new Trez- 
forr ditting her Life 3 for the Trya} wa® in FL 
lary Yetrn, andthe Parſiathient idriet beth tifl 
Aprit following. - A Mathinaffon'or Aprecrhiefi 
to raiſe a Rebellion" natbyally* tends, ty the Dr- 
ftruRtion both of: King and People; anda Ad- 
vice to it hath been adjudged fo: avin the Reign 
of Hen. 4. one Balſhal going froth London found 
one Bernayd at Plow in the Parifh of Offey m'th 


Office 5/ and ſo.he:fays it was refolved:1by-4lÞ che Corhty-of Harrford;- Batfhal told him : 
Judges'of Enplawd, Hil. 1- Fac. 1% inthe Cafes Ri: 2: pinks) OSA THER wicker A for 


of. the Lord Cobham, Lord 6ray//Warſor afid hewis' then ded) 
Clark:z Seminary 'Pricfts ; and fohe tellgms' i 
the fame place, that it had-been. reſolved ww 

OW 


Juffices in the Caſe of the Earls of E.and S. 
ifwe conſider the: reaſon why thefe are overt Acts 


of Freafon, *twill appear” to: 8s only becauſe of 
their natural 'tendency' to the zccompliſiment of 


and' gs to King Richard: in Mich. 3. Hen. 4. 
Roe. 4. you'll firid this adjudged Treaſon. Throg- 
morton's Cafe is as plain, for his was only a Con- 
ſpivacy to-levy War within this Realm ; he did not 
joys inthe Execution ; and the Conſpiracy alone 
was declared to'be a fifficient 'overt Act by the 

War 


that: particular Treafors of ''cbmpailing , which Judges: 'Tis tio' Anſwer'to it, to ſay that 


holds the ſame'in the Authors Cafe? as well as in 
thofe there mentioned. to nyt DEG -nll 
A Conſpiracy with a Foreign Prince is agfeed 
by my Lord Coke, #6. 14. to be Treaſon, it it be 
to.invade the Realm ; and an-overt Act of ſuch 
practice to be a ſufficient overt Act of a compal- 


fing the King's Death'; and thereaſon'is, becauſe” 


ſuch Actions cannot. be thought to: be infended 


for any other- purpoſe : and yet” that particalar 


Act may be accompliſhed, and it mayfo'happen; 
as that the Kings Death may not "follow, and 


yet they are overt Acts of that treaſonable Ima-- 


gination becauſe of their conduciveneſs and ten- 


dency thereto. The Caſe of CardinaF Poole was, - 


writing a Book of the PopesSupremacy, m winch 
were contained Incitzments of -Charles the Em- 
peror to an Invaſion of this Realm; 'and that 
was 'held an overt Act of-imagining the Kings 
Death. In the Lord Cobham's and Sir Witter 


was afterwards levied, for 910d him 'twas a bare 
Conſult ; his Offence was'ne more than that.: In 
Sir Henry Vane's Caſe, meeting arid confulting 
were alledged and held to be overt Acts. \The 
Caſe of Conſtable, mentioned in Catuin's Cafe, 
was only an ACt tending to depoſing the Queen, 
as diſperfing Bills in the Night that Edw. 6. was 
ay and - mYngg: nin thr” nt At de- 
clarative' of his: compaſſing' her Death, and, he 
was executed for it Lg: 'm the Report of Cat- 
ons Cale you have feveral other Cafes mention- 
ed where endeavours to withdraw Subjects from 
their Allegiance have been adjudged, overt Acts 
of this ſpecies of Treaſoii the compalſing, &c. 


The word'Compaſ$ in' the Statute is of a Iar- 


ger extent-than only to: mean'an actual Aſſhult 
on the King's Perfon, 'and an endeavour to cut 


his Throat ; it moſt certainly implies any con-. 


ſult or practice of another thing dire&ly whicti 
ma 


ifed-Himt to get Men, 
Hens. 4 


FP 4 


-- FA 


Sine bokitled by wny-nat and 
aber Ex tes. cronichet-bey: the 


tor; and ſo.was Thowas, 


| Indabundar 
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may produce that effect, as the difluading pec 
| ks their Fidelity : ſuch was Owen's Ga in 


King Fac. 1. his-time, in the 13th. year-of that 
Reign: this Advice was to this,effect,, That 


Pope's Sentence,he might be-ſlaughtered;without 
a _ , as an Executioner hangs a Criminal-con- 


mpailing. the King's Death, 
; Sparhawkes Caſe, Paſch. 3. 
indicted: for a Treaſon of 


and Words, 
have been hel. 
107. 197. Art, 


+ 
, 
5 þ } 
b, 
£  *% 
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ſome of them, prove, that Preparatives and Mo- 


tives fo the levying:of-a War ,, have been; held. 
Treaſon, .as was Sir William 4ſhtou'of Suffolk, 


31 Hen. 6,. mentioned in. Cro. .Car., 119. for 
making Ballads reflecting upon the. King,. and 


writing Letters to the Men of Kent, exciting 


them to riſe to aid the then Duke of .75r4 , 8c. 
ad guerram levandam ; and no mention of any 
War aCtyally levied.,  Germazn and Taylor's In- 
dictment hath "very. little: more in- it, mentioned 
than the like Preparations and Incitements to a 
Rebellion ; and yet the Treaſon there laid was a 
compaſling of the King's Death .a»2n0 2 Edw. 4. 
The Caſe of Thomas Burdett, in 17 Eayw. 4. as 


j 


[6 ] 


at large appears in the 'ſame Report of Cro..Car. 
amounts to no ' more than the Indictment in 
queſtion, - viz. That he compaſſed the : King's 
Death ; and. to. accompliſh that Intention, be 


. 


_ did diſperſe divers Writings, &c. ad intentionem 
that: the People ſhould riſe, and levy War, &c. 


the: Judgment in' that Caſe, Drawing, Hanging, 
and- Quartering : the like 1s Collinghourn's Caſe 


2 Rich. 3. in the ſame Rep. 122, where he is | | 


indicted in like manner, for exciting and mo- 
ving-the People to an Inſurrection and War, 
and he incurred the like Judgment ; which Caſes 


-are nfinitely: ſhort. of. this 1n_ queſtion : and it 


eatinot but be wondred that any man. who has 
read them ſhould queſtion whether a conſulting 
and conſpiring about riſing, and-an aCtual agree- 
ment and determination to riſe, be an overt Act 
of compaſſing the King's Death. In the very 
Tryal of th® Lord Stafferd it is affirmed. by 
Sir William Fones (who was certainly of great 


and conſulting together 15 an;overt Act, though 


the;thing agreed on be neyer put'in Execution; 


and.,'tis there reſolved by. the Judges, that. the : 
ſame Treaſon may be proved by two Witneſles : 
to' ſeveral overt Acts, though . one ſpeak: of * 


Words or Actions that were ſpoketi-or ;done at 


one time; and-place; and another ſpeak of Words | © 


the: Caſe: of StepheniColleqge, in which though 


- the Tryal hath been cenſured- yet the Indict- 


ment -never was, and in that Indictment the 


or;Actions;at - another time and. place ;-which'* 
. argues: that Words, mach more: 2 Conſalt and 
Agreement,-rnay.make an-overt-ACt.:Even:in.' 


Treafon. is laid: as; in' this Caſe, That: fie - trai--; 


no -War levied, only a Preparation, 'and yet 
that was allowed an overt Act : and as for the 
Words, if they are allowed to be one, with 


- terouſly :imagined and: compaſſed .the -King :to'- 
_Depaſe, Kill: and Deſtroy; the overt Acts, are;; 
Fhat he armed himſelf, and adviſedothers to 

. arm, and ſpoke ſeveral Words, &c. . Here was 


- 


much: more. reaſon may - Meeting, Conſulting , - 


bd; og Apgreeing-to do. 
: As to t 


Objections, © Surely there 'is no! 


weight in the firft, which is Page 10. that cri- 


ticiſes upon-the Word fait Act, and that *tis 


only a meeting to agree, and an agreement to 
do, but ''twas not-done: Suppole -they- had 
concluded and agreed -to Poyſon or Stab, 6c. 
accordingito the Opinion in that Page, this was 


no Trealon:; for 'tis only agreeing ' and conclu-: - 


ding upon a thing to: be done , but it is not . 


done. He doth in Page 13. argue, that this 
can never be an overt Act of compaſiing the 
King's Death, becauſe levying Wars a dittinet 

ſpecies 
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ſpecies of Treaſqn, and a conſpiring to;levy War 
is not a, levying: War,: and even levying Wan it 
ſelf can't be aflign'd as an overt Act of compal- 
fiag, unleſs the Indictment were particularly: for. 
that-: but ſurely another ſort of A that ſavors 
of another ſpecies. of Treaſon; if it naturally 
conduce to the 2oouetahing of the. firlt ſpecies, 
v7. that, of. compailing. .it may be afligned as 
an overt- AC of. 1t.; and Sir Henry /Vane's Caſe 
1s quite otherwiſe, and there -a lerying War was. 
the overt Act alledged of the compalling, and: 
allowed by all the Judges; and a!l the Indict- 
ments in the Weſt upon; Menmouth's. Rebellion 
were fo, and yet drawn, by..very. good -Adyice ; 
beſides, what;Anſwer can..be given to..the;Caſes 
which I have..cited,, where Conſults, Confpira-, 
cies, Practices, Advices, Letters, Perſuaſions,, 
and other Motives and Preparatives to an Inſur- 
rection, have been held avert Acts of an Imagi- 
nation, of the King's Death, though no War was 
levied, though no Inſurrection. was.had. 1, -., 
Tis apparent from what was ſaid. before, 
that to take the. King, Priſoner, or to ſeize this 
Perſon, is. a compaſſing of his Death ;.and.if; 
fo, then to fit in Council to conſpire the effect- 
ing of that, is an overt Act of a compaſling the 
King's Death: and fhis Caſe amounts-to, that 
here was a Conſultation to ſeize upon the King's 
Guards, which could tend. .to_nothing but. the 
ſeizing of his Perſon ; and then the confequence. 
is plat. . The Author ſays, Fog 8 4. If 1t had 
but been alledged in the Indi it, ; th; 
purſuance of the Conſult and Agreement, there 
had been a view. of the Guards, and a Report 
made that the thing was feaſible, this would 
have.been more to the purpoſe, how much 
more, no- man can tell ; for every Objetion in 
the Book. would have been as good agaiaſt that 
as againſt this. The great Objection he ſeems 
to rely on, is, That the Law takes no notice 
of them : for once I will ſuppoſe that it doth 
not, and then let us- obſerve if any Argument 
can be drawn from thence : Perhaps the thing 
was not uſed or known when the 2.5. Edw. 3. 
was made. Can nothing be Treaſon . if the 
Plot laid. to accompliſh it be concerning a thing 
not in. e//+ at. the time of the. Statute ? Certainly 
if.may. If ſeveral Malecontents ſhould conſult 
andagree and prepare (in order to an Inſurrecti- 
on) to ſeize the Tower, Portſmouth, Hull, 
and Plymouth Fort, wou!d not this. be an overt 
Act of Treaſon ?. and yet our Law takes no 
notice of any Garriſons there or. any where elle ; 
they have no Relation: to the Militta, nor were 


there, any Arms in thoſe places -in Edward 3. > 


his time that we read of in our Law Books : if 


this be. otherwiſe, Why. did'notithe-Anthor find 
fault with Row?'s-Indictment; -which. was tried 
much. at the fame time- with this in queſtion. 
Supoale all.the: Gentlemen-Penfioners, Grooms 
or tne Stool, Gentlemen of the *Bed-chamber, 
and the-like, killed: in- the Night, and the doors 
in Whitehall broken .up, and all- thei Swords, 
Muſquets'and. Piſtols there taken away, and yet 
ir happened that. the King's Perſon was fe un- 
touctn'd'; would this be an Act of Burglary and 
Murder only 2 We have. no: Law Books that take 
notice of Arms at Whitehall, or ſuch. Names ag 
thoſe Servants go by:: and ſuppoſe, at the ſame 
tune, upon: the. Canſult,. that the: Conſpirators 
did .moye, diſcourle,. debate,.a:d conclude of an 
Lnſurcection; ;would. 1t-not: then be Treaſon 2 
If not , "nothing. can..be {o--unleſs.. the King's 
Perſon be murc or ſeized ; and the Statute 
ſhould; not -haye ſaid cympaſs or imagine, but 
ſcize or kilt, &c. It ſuffices then, that, the 
Guards are. in. common; Underſtanding known 
to. be .uſed..and -unployed for the Attendance 
upon. and. Preſervation;ot -his. Perſon... If. com- 
mon, Senſe; and'\Reaſon be judge,. no man -can 
think but thag he who itertled to: move an Ins 
ſurrection /and ſeize the Guards, had a further 
deſign upoa. the King's. Perſon ;.. and then. 'tis 
Treaſon: if otherwiſe, a King of England is in 
a. worſe Condition than the worſt. and meaneſk 
of his Subjects; for a,King muſt not, cannot -in 
or by our Law, affault , ftrike, ſeize, attach 
or 1mpriſon in Perſon, and conſequently. cannot 
defend himſelf ; and ſhall not his Servants, 
Guards and Attendants C which are all of the 


ſame nature) wear a Sword or carry a Muſquet 


before bim ? If they do fo, is it not then known 
that they do it ? if it be commonly known te 
be ſo, -doth.not he that ſeizes and deſtroys thoſe 


Attendants, endanger the King's Perſon? And' 


if that be ſo, the Inference is eafie. It can ne- 
ver be, it will never be allowed for Law, that 
a ſeizing all the King's Guards is only a breach 
of the Peace, unleſs we renounce the Law, and 
will judge more by Inclinations and - Partiſhi 

than by Reafon and Precedents. As: to the & 
ſtinction. between an actual ſeizing them, - and 
a Conſult and Agreement to ſfeize-them, what 


I have urged before overthrows it ; and what the. 


Author ſays doth not maintain..it, for both have 
a tendency to the execution of .the Treaſon in- 
tended. | ONT TH 

I will not take the pains to remark upon all. 
the Incor.fiftencies of . the Conceflions and De- 


nials in -the .Baok, they are obvious to the 


Readers. As to his Quarrel at the King's Guards 
as an- illegal thing and terrible to the People, 
| 2 ſomewhat 


Fs Ns $ 1 © 
y * 4.7 Sg 8 4 
+47 Toes : 


rt Mr wment! pag it i wo Eqt 5b & of 1 
{o* rines) td a Tye to. tHly_ Oontntr) 

» they way not preſumeupor the Anthot 
| : Gefen + for if they oy 'they ray 


' Miſtake, when noozed through the enhoy of . 


©" Fruth, the contrary Opinion. 
Asto the PRgE T will'not rake into it, fince 


; ubiy mil niſi bontum, it cati 


EG; ATI I ſe der es the ever be thought a grateful Province to debate __. 
ed Dawofe convince bf Gr 5 bifyet Trovy ſay imaich, 


no qr ever denied befote bro et here was Evidence enough to juſtifie. ; 
in the Lord Cobhay;'s Caſe there were 'Peo le berlin nd and'Tryal, though 
aſſembled; od, Pot pives wor bay Anſwer to/what for ſeveral Reaſoris the Attainder is "Rt tobe re- 


that the ATE Fee erſ, Ns A which this Author . 


\confÞiring' tc Since my w ofthis Shek, thert cans 

vaſeſs, that/in"thE ry Rands 2; it-Yelf” The or 

4G as ep = -RufſeP's Caſe, "I hooks ; Fa of Policy thatt 

He © thys that in ir Fenty and Planker's Law, and þ icks arc theRiglits of the Peo- 

Caſe there were IN Een to ple and Ark Parliatents; Thy obo the 
TG t whatthey were no Author to'by ' greater Stateſman than 


4 ether the ur he fiyg; fre” He my alflire himſelf THAt that! 
der of a + Power om. which he argues his Law'is how: 
by reaſon*of the 2 OR: her Gerider ? but parrnch lodged in the Commonalty, not in the; 


at Iſt tell us, That tlie udpes 'of the MG CO y, The King's Solicitor (Whom 
won. Pleas AC entun ns oc he he reflects afittered trore Redſoh td Law: 
t# the King's Ben er and'Miltris thr yet hath.been or ever wil be aiffferdd: and” 
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Bi, n to 0 Be to conſpire againſt the King's if the Letters of it make Words, and the! Words 
ae ; EE the a hewill pot allow , Fa 
th. ; thi as well as another. 
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